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DECREE NUMBER 32-2024!

THE CONGRESS OF THE REPUBLIC OF GUATEMALA

WHEREAS:

The Political Constitution of the Republic recognizes and protects private property,
free association, freedom of industry, commerce and labor.

WHEREAS:

Article 130 of the Political Constitution of the Republic of Guatemala prohibits mo-
nopolies and privileges, and imposes obligations on the State to limit the operation
of undertakings that absorb or tend to absorb, to the detriment of the national econ-
omy, production in one or more industrial sectors or in the same commercial or agri-
cultural activity; to protect the market economy; and to prevent associations that tend
to restrict market freedom or harm consumers.

WHEREAS:

Article 119 of the Constitution of the Republic of Guatemala, in its subsection h), es-
tablishes a fundamental obligation of the State of Guatemala to prevent the operation
of excessive practices that lead to the concentration of goods and means of produc-
tion to the detriment of the community.

! Editor’s note: This is an unofficial private translation, produced by Guatemalan law firm Mayora & Mayora for the
benefit of our English-speaking clients, friends and public. It has no legal effect and does not govern the application
and construction of the official Spanish text. It does not substitute or preclude legal advice for specific cases, of-
fered by our firm or by any other legal practitioner. It is based on translation on the Deepl software, as reviewed,
edited and improved upon by Guatemalan attorney Juan Pablo Gramajo Castro. For such purposes, reference was
made, among other sources, to a courtesy translation of the federal FEconomic Competition Law (Mexico) pub-
lished in 2015 by the Federal Economic Competition Commission (COFECE), and to a Competition Glossary pub-
lished in 2016 by the United Nations Conference on Trade and Development (UNCTAD).
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WHEREAS:

It is necessary to incorporate into current legislation comprehensive regulations that
provide for the promotion and defense of free competition, that promote increased
economic efficiency, aimed at improving the welfare of consumers, society, and the
national economy, and that develop the constitutional mandate, for which reason it
is necessary to enact a law regulating this matter.

THEREFORE:

In exercise of the powers conferred upon it by Article 171, subsection a) of the Political
Constitution of the Republic of Guatemala,

DECREES:

The following
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COMPETITION ACT

TITLE |
GENERAL PROVISIONS, PROMOTION AND DEFENSE OF COMPETITION

CHAPTER |
GENERAL PROVISIONS

Article 1. Purpose. The purpose of this Act is to promote and defend competition to
strengthen economic efficiency in the pursuit of the welfare of domestic consumers,
as well as to prevent, investigate, combat, prosecute, and punish anti-competitive
practices and other restrictions on the efficient functioning of markets, for the benefit
of domestic consumers.

Article 2. Scope of application. This Act is of general application throughout the Re-
public and shall apply to all economic agents. It constitutes the specific law on com-
petition.

This Act shall apply supplementarily to economic agents that are subject to their own
sectoral laws, containing competition rules, and are controlled and supervised by a
regulatory authority, with the special provisions prevailing.?

Article 3. Definitions. For the purposes of this Act, the following definitions apply:

1) Economic activity: Any form of production and/or commercialization of
goods and/or provision of services aimed at obtaining economic benefits.

2) Economic agent: Any individual or legal entity, economic group, private or
public entity, domestic or foreign, for-profit or non-profit, that engages in an
economic activity.

3) Economic group: A grouping of two or more economic agents that coordinate
their activities through common shareholding or administrative control.

2 Editor’s note: See Article 39, subsections 11, 16, and 20; Article 55, subsections 5, 17,18, 19, 21, and 22; Article 84,
subsections 7 and 8.
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4) Free competition: A structural characteristic of a market that lacks elements or
factors that significantly impede the entry or exit of competitors, or that limit
their ability to compete in economic activities in a relevant market, or that re-
strict the economic freedom of that market.

5) Dominant position: A situation where an undertaking? has a significant pres-
ence in arelevant market, given the volume of purchases or sales it makes com-
pared to its competitors, which gives it the ability to hinder or prevent compe-
tition in that market, as well as to set conditions independently of other eco-
nomic agents and end consumers.

6) Relevant market: Comprises all goods or services that are interchangeable or
substitutable due to their characteristics, price, or intended use, which can be
considered reasonable alternatives by a significant number of customers, con-
sumers, and/or users in a given geographical area and which are economically
and socially reasonable and relevant.

CHAPTERII
DEFENSE OF FREE COMPETITION

Article 4. Anti-competitive practices. Any absolute or relative practice, as the case
may be, that is prohibited and penalized by this Act is considered an anti-competitive
practice.

Article 5. Absolute practices. Absolute practices are any agreement, contract, cove-
nant, decision, or concerted practice between two or more competing economic
agents that has any of the following effects:

3 Editor’s note: We have translated “empresas” as “undertakings” throughout this edition, following the language
of the Treaty on the Functioning of the European Union and the United Kingdom Competition Act 1998, including
their respective provisions on abuse of dominant position (Articles 102 and 18, respectively). However, under EU
Competition Law, “the concept of an undertaking encompasses every entity engaged in an economic activity re-
gardless of the legal status of the entity and the way in which itis financed” (Hofner and Elser v Macrotron GmbH),
including natural persons (individuals). Thus, although officially translated as “empresa” in EU legislation, it s closer
in meaning to the Guatemalan Act’s “agente economico’, while under the Guatemalan Commercial Code an em-
presais not a subject but an object of law (a moveable good, for legal purposes). Elsewhere, we have translated
“sociedad’ as “company”, referring specifically to a commercial entity. See: Whish, Richard; Bailey, David, Compe-
tition Law, 9t ed., Oxford University Press, 2018; Direccion General de Competencia, Glosario de terminos utili-
zados en el ambito de la politica de competencia de la Union Furopea. Normas de defensa de la competencia y
control de las concentraciones, Comision Europea, Bruselas, 2002.
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1) Agreeing, arranging, fixing, or manipulating prices, charges, discounts, profes-
sional fees, royalties, rates, or fees, directly orindirectly, in the sale or purchase
of goods or services;

2) Dividing, distributing, allocating, or imposing portions or segments of an ac-
tual or potential market for goods or services, whether by territory, by volume
of sales or purchases, by type of products or services, by specific or determi-
nable times or spaces, by customers or sellers, by distribution of sources of
inputs, or by any other means;

3) Fixing, limiting, or restricting the production, demand, distribution, or mar-
keting of goods or services, whether by quantity, volume, or frequency; or,

4) Arranging or coordinating bids in national or international public procure-
ment processes, such as tenders, quotations, competitions, or auctions. Bids
submitted jointly by two or more economic agents, which are clearly identi-
fied as a joint bid or consortium in the document submitted by the bidders,
are exempt from this prohibition.

Article 6. Prohibition of absolute monopolistic practices. Economic agents who en-
gage in absolute practices shall be subject to the penalties established in this Act.

Agreements, decisions, and recommendations that fall under any of the categories of
absolute practices must be fully proven. The burden of proof lies with the administra-
tive authority responsible for enforcing this Act. The economic agent who engages in
a practice, agreement, contract, or arrangement covered by this article has the right to
a defense on the grounds of efficiency, in accordance with the provisions of this Act.

Article 7. Relative practices. The following are considered relative practices: those
agreements, contracts, arrangements, or practices carried out by one or more eco-
nomic agents who, individually or jointly, have a dominant position in the same rele-
vant market in which the practice is carried out, whose effect on the relevant market
is to displace other economic agents in an anti-competitive manner, substantially im-
pede their access, or establish exclusive anti-competitive advantages in favor of one
or more economic agents.

The following are considered relative practices:
1) The imposition of the price, margin, or marketing percentage that a buyer, dis-

tributor, or supplier must observe when marketing, distributing, or providing
goods or services.
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The sale, purchase, transaction, or any contract subject to the condition of not
acquiring, selling, marketing, distributing, retransmitting, providing, or using
the goods or services produced, processed, distributed, or marketed by a third

party.

Selling below average variable cost or selling below total average cost but
above average variable cost, if there are elements to presume that it will allow
the economic agent to recover its losses through future price increases.

The action of one or more economic agents whose direct effect is to increase
costs or hinder the production process of another or other economic agents.

The unjustified establishment of different prices or conditions of sale, pur-
chase, or any type of contract for different buyers or sellers in equivalent con-
ditions.

The denial or restriction of access to an essential input* by one or more eco-
nomic agents, or access under discriminatory terms and conditions.

Collusion between several economic agents or inviting them to exert pressure
against an economic agent or to refuse to sell, market, or purchase goods or
services from that economic agent, with the purpose of dissuading them from
a certain decision, retaliating, or forcing them to act in a certain way.

Unjustifiably denying an economic agent access or membership to a trade as-
sociation, professional association, or business chamber that is essential for ef-
fective participation in a market.

Preventing or hindering the entry or continued presence of economic agents
in all or part of the market.

Economic agents that engage in relative practices shall be penalized in accordance
with this Act.

Article 8. Verification. For relative monopolistic practices to be considered violations
of this Act, all of the following conditions must be verified:

4 Editor’s note: “Essential facilities” is more commonly used in English regulations and literature. “Essential inputs”
is also used, albeit less frequently. We adopt the latter, as a more faithful translation of “/nsumos’.
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1) They are carried out by one or more economic agents that have a dominant
position in the same relevant market in which the practice is carried out;

2) They are carried out with respect to goods or services corresponding to or re-
lated to the relevant market in question; and,

3) They have the effect of unduly displacing other economic agents, substantially
impeding their access, or establishing exclusive advantages in favor of one or
more economic agents.

Such practices are considered anti-competitive if the administrative authority respon-
sible for enforcing this Act finds that they cause a detriment to market efficiency or
adversely affect the competitive process and result in harm to the welfare of domestic
consumers, market supply, and product availability.

The burden of proof lies with the administrative authority responsible for enforcing
this Act.

The economic agent who engages in a practice, agreement, contract, covenant, or de-
cision contemplated in this article has the right to a defense on the grounds of effi-
ciency, in accordance with the provisions of this Act.

Article 9. Permitted practices. Agreements or acts that are permitted, and exempt
from the application of this Act, are those that:
1) Seek cooperation in research and development of new technology or the ex-
change of scientific, technical, or technological information that benefits do-
mestic consumers and the economy.

2) Consist of acts of authority derived from international treaties, agreements, or
conventions, duly approved by the Congress of the Repubilic.

3) Consist of temporary measures for compliance with public policy, environ-
mental emergencies, and protection of vulnerable groups. The Superintend-
ency, within the scope of its competence, may approve such practices based
on technical and legal criteria.

4) Are intended to finance and/or insure specific investments and projects,
whether granted by one or more national or international financial institutions,
including, but not limited to, syndicated loans and/or insurance in which sev-
eral economic agents share the risk.
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5) Consist of the application of intellectual property rules and laws that are in
force and recognized nationally and internationally.

6) Setprices orother conditions exclusively for the export or sale of their products
outside the country to compete in international markets, including aspects of

promotion, production, logistics, distribution, and marketing, among others,
aimed at those markets.

7) Are entered into by agricultural cooperatives.

8) Are intended for logistical cooperation, including the use of common facilities
for the distribution, marketing, or export of products or services.

9) Promote and encourage bancarization® and the use of digital means of pay-
ment.

Article 10. Efficiency defenses. The practices listed in Article 7 shall not be penalized,
even when the circumstances provided for in Article 8 concur, if the Superintendency
verifies or the economic agent demonstrates that they generate efficiency gains that
favorably affect the process of free competition, outweighing their possible anti-com-
petitive effects, and result in an improvement in consumer welfare.

The following are considered efficiency gains:
1. The use of residual lots, defective, or perishable products.

2. The introduction of new goods or services.

3. Costreductions resulting from the creation of new production techniques and
methods, the integration of assets, increases in the scale of production, and the

5 Editor’s note: The term “bancarizacion” has been used in Guatemalan Law at least since Congressional Decree
20-2006 and other legislation related to tax administration, such as Decree 7-2019. It is translated as “bancariza-
tion” in various English-language documents related to Latin American. We adopt this practice for this edition.
Regarding its scope: “The concept of bancarization is usually related to the access of economic agents to credit.
Nevertheless, it is a wider concept that refers to all the available financial services” (Tafur Saiden, Claudia,
‘Bancarizacién: Una aproximacion al caso colombiano a la luz de América Latina’, £studios gerenciales, vol. 25, no.
110, enero-marzo 2009, p. 14); “This concept (...) can be understood as the use and access of financial services
offered exclusively by commercial banks. However, the widely accepted definition considers bancarization as ‘the
establishment of stable and broad relationships between financial institutions and their users as regards a range of
available services’ (...). In this way it encompasses not only commercial banks, but also financial institutions” (Roa,
Maria José, Financial Inclusion in Latin America and the Caribbean: Access, Usage and Quality, Center for Latin
American Monetary Studies, 2015, p. 6).
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production of different goods or services with the same production factors that
benefit consumers.

4. The introduction of technological advances that produce new or improved
goods or services.

5. Improvements in quality, investments and their recovery, timing, and service
that favorably impact the distribution chain.

6. The combination of productive assets or investments and their recovery that:
improve the quality or expand the attributes of goods or services; or improve
the price at the domestic level; or generate improvements or efficiencies in the
process of exporting goods.

7. New products or services and in the case of products that have a seasonal or
stationary demand and supply.

8. Exclusivity agreed upon in an agency, distribution, representation, or franchise
agreement, provided that all the conditions referred to in Article 8 of this Act
do not occur.

9. Others that demonstrate that the net contributions to consumer welfare de-
rived from such practices outweigh their anti-competitive effects.

If the administrative authority responsible for enforcing this Act considers that the ef-
ficiency defense justifies the anti-competitive practice, it shall not be penalized. The
efficiency defense justifies the anti-competitive practice if it is fully demonstrated that
it produces a benefit for consumers and economic agents and does not cause harm
to the national economy. The burden of proof for the efficiency defense lies with the
economic agent under complaint.

If the efficiency defense is applied to an anti-competitive practice, this does notimply
exemption from liability for other anti-competitive practices other than those proven
in the efficiency defense.

The competent authorities in this area, as well as the administrative authority respon-
sible for enforcing this Act, have no obligation to investigate anti-competitive prac-
tices that are not capable of significantly affecting the functioning of markets, compe-
tition in those markets, or domestic consumers. In such cases, the administrative au-
thority responsible for enforcing this Act may dismiss the corresponding complaints
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and close the respective files, without the need to conclude the investigation proce-
dure provided for in this Act.

A market is considered contested, also known as a contestable market, when at least
one of the following characteristics exists:

a) There is competition, either through local production or imports, in the event
of a significant price increase.

b) There is no brand loyalty on the part of consumers that significantly limits the
movement of consumers from one brand to another in the event of significant
price changes.

c) There are no relevant regulatory barriers to the entry of competitors.

Notwithstanding the provisions of Articles 5 and 6 of this Act, the Superintendency
shall not penalize economic agents who engage in the cases referred to in Article 5 if
they prove, by sufficient evidence, that: (1) any agreement or category of agreements
between economic agents, (2) any decision or category of decisions by associations
of economic agents, or (3) any concerted practice or category of concerted practices,
contributes to improving the production or distribution of products or to promoting
technical or economic progress, and at the same time reserves for consumers a share
of the resulting benefit, and without:

i) imposing, on the undertakings concerned, restrictions which are not indis-
pensable to the attainment of such objectives;

ii) the practice in question eliminating competition in a significant part of the
market.

Article T1. Dominant position. To determine whether one or more economic agents
individually or jointly hold a dominant position in the relevant market, the following
must be considered:

1) Their share of the relevant market and the possibility of unilaterally setting
prices or restricting supply in that market without competing economic agents
being able, either actually or potentially, to counteract that power;

2) The existence of barriers to entry and factors that could foreseeably alter both
those barriers and the supply of other competing economic agents;
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3) The existence and power of their competing economic agents;

4) The possibilities of access by the economic agent or agents and their compet-
itors to sources of supply; and,

5) The recent behavior of the economic agent or agents participating in that mar-
ket.

Article 12. Relevant market. The relevant market comprises goods or services that are
interchangeable or substitutable due to their characteristics, price, or intended use,
and that can be considered reasonable alternatives by a significant number of cus-
tomers and consumers within a specific geographical area and time frame. The follow-
ing criteria shall be considered in determining the relevant market:

1) The possibilities of substituting the goods or services in question for others,
both domestic and foreign, considering technological possibilities, the extent
to which consumers have substitutes, and the time required for such a situa-
tion.

2) The costs of distributing the good itself, its relevant inputs, its complements,
and its substitutes within the national territory or from abroad, considering
freight, insurance, tariffs, and non-tariff restrictions, restrictions imposed by
economic agents or their associations, and the time required to supply the rel-
evant market.

3) The costs and probabilities for users or consumers to turn to other markets.

4) National, local, or international regulatory restrictions limiting the access of us-
ers or consumers to alternative sources of supply, or the access of suppliers to
alternative customers.

Article 13. Determination of essential inputs®. To determine the existence of an es-
sential input, the following must be considered:

1) Whether the input is controlled by one or more economic agents in a domi-
nant position.

2) Whetherthe construction, reproduction, oracquisition of the input by another
economic agent is not feasible from a technical or legal standpoint.

6 See editor’s note to Article 7.6.
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3) Whetherthe inputisindispensable for the provision of goods or services in one
or more markets and cannot be substituted or acquired due to anti-competi-
tive practices.

CHAPTER I
ECONOMIC CONCENTRATIONS

Article 14. Economic concentration. For the purposes of this Act, economic concen-
tration is considered to be the integration of two or more economic agents, previously
independent of each other, through any act, contract, or agreement resulting in the
transfer of control from one economic agent to another or others, or the creation of a
new economic agent under the individual or joint control of the others.

Article 15. Economic control. Economic control is the ability of an economic agent to
exercise decisive influence over another or other economic agents through:

1) The exercise of shareholder rights or holdings, or agreements, contracts, or ar-
rangements that allow decisive influence over the composition, voting, or de-
cisions of their governing bodies or over their activities; or,

2) The exercise of property rights or rights of use, enjoyment, and benefit of their
assets.

Article 16. Authorization of economic concentrations. Economic agents are re-
quired to request prior authorization from the Superintendency to carry out concen-
trations in any of the following cases:

1) When the combination of total assets in the national territory of at least two of
the economic agents involved exceeds the threshold of seven million times the
current minimum daily wage for non-agricultural activities, as reflected in the
financial statements for the last fiscal year or annual tax period; or,

2) When the combination of total annual turnover in the national territory of at
least two of the economic agents involved exceeds the threshold of nine mil-
lion times the current minimum daily wage for non-agricultural activities; for
the purposes of determining the amount of total annual turnover, all income
of the economic agents involved shall be added together, excluding sales
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discounts obtained by them, in accordance with the financial statements cor-
responding to the last fiscal year or annual tax period.

The request for authorization of economic concentration must be made before the
legal act is completed, the de facto or de jure control of another economic agent is
acquired or exercised directly or indirectly, the merger” agreement is formalized, the
act of pronouncement by an authority occurs, or, in the case of a foreign transaction,
before the transaction takes legal or material effect in the national territory.

Economic agents in the financial sector may proceed with the completion of the legal
act when the reason for the concentration is to avoid systemic risks arising from the
risk of insolvency or bankruptcy of one or more economic agents. In this context, sys-
temic risk is understood to be the risk of interruption of the flow of financial services
that: 1) is caused by the deterioration of all or part of the financial system; and 2) has
the potential to cause serious damage to the real economy.

No request for authorization of concentrations is required in the following cases®:

a) When the transaction involves a corporate restructuring in which the eco-
nomic agents belong to the same economic interest group and no third party
participates in the concentration;

b) When the holder of shares, partnership interests, or participation units in-
creases their relative participation in the capital stock of a company in which
they have control, since its incorporation or start of operations, or when the
Superintendency of Competition has authorized the acquisition of such con-
trol and they subsequently increase their relative participation in the com-
pany’s capital;

c) When the acquirer is an investment company and the purpose of the transac-
tion is to acquire shares, bonds, securities, titles, or documents with funds from
the placement of shares representing the capital stock of the investment com-
pany among the investing public, unless, as a result of or in connection with
the transactions, the investment company may have a significant influence on
the decisions of the concentrated economic agent;

7 Editor’s note: Throughout this edition, we have used “economic concentration” for “ concentracion economica’,
whose meaning is much broader than “merger” (“fusion’), following the use in, for example, European Council
Regulation No. 139/2004. However, in this paragraph, “convenio de fusion” specifically denotes a merger as one
specific form of economic concentration.

8 Editor’s note: First sentence of the fourth paragraph as amended by Article 1 of Decree 8-2025.
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d) In the acquisition of shares, securities, titles, or documents representing the

capital stock of companies listed on stock exchanges in Guatemala or abroad,
when the act or series of acts does not allow the purchaser to hold ten percent
(10%) or more of such shares, bonds convertible into shares, securities, titles,
or documents;

When the acquisition of shares, partnership interests, participation units, or
trusts is carried out by one or more investment funds for the purpose of obtain-
ing capital gains through the purchase and sale of shares, and they do not have
investments in companies or assets that participate or are employed in the
same relevant market as the concentrated economic agent; or,

When the concentration takes place in a contested or contestable market in
accordance with Article 10 of this Act and it, evidently, will not directly modify
the structure of that market.

Article 17. Evaluation criteria. To determine whether the concentration should be au-
thorized, denied, or made conditional, the Superintendency must consider the fol-
lowing elements:

1)

2)

5)

The relevant market as defined in this Act;

The identification of the main economic agents supplying the market in ques-
tion, the analysis of their power in the relevant market, and the degree of con-
centration of that market;

The possible effects of the concentration on the relevant market with respect
to other competitors and consumers of the good or service, as well as on other
related markets and economic agents;

The participation of those involved in the concentration in other economic
agents and the participation of other economic agents in those involved in the
concentration, provided that such economic agents participate directly or in-
directly in the relevant market or in related markets. When it is not possible to
identify such participation, this circumstance must be fully justified; and,

The greater market efficiency that would result from the concentration and
have a favorable impact on consumer welfare.

Article 18. Denial of concentrations. If the concentration has any of the following
characteristics:
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It confers or may confer on the economic agent a dominant position within the
terms of this Act, or it increases or may increase said dominant position,
thereby enabling it, in both cases, to hinder, diminish, damage, orimpede free
competition;

It has or may have the object or effect of establishing barriers to entry, prevent-
ing third parties from accessing the relevant market, related markets, or essen-
tial inputs?, or displacing other economic agents; or,

It has the object or effect of substantially facilitating the economic agents in-
volved in said concentration to engage in anti-competitive practices prohib-
ited by this Act.

The Superintendency may: a) authorize it, if it is proven that the provisions of subsec-
tion 5 of Article 17 of this Act are met; b) authorize it conditionally, in accordance with
the terms of Article 19 of this Act; or, ¢) deny it.

Article 19. Conditional authorization. The Superintendency may subject the author-
ization of a concentration to the following conditions:

1)

2)

5)

To carry out a specific action or refrain from doing so;

To dispose of certain assets, rights, corporate interests, or shares to third par-
ties;

To modify or eliminate terms or conditions of the acts that the economic agents
involved in the concentration intend to enter into;

To carry out acts aimed at promoting the participation of competitors in the
market, as well as giving them access or selling goods or services to them; or,

Any other conditions aimed at preventing the concentration from hindering,
diminishing, damaging, or impeding free competition.

The Superintendency may only accept or impose conditions that are directly related
to the correction of the anti-competitive effects of the concentration. The conditions
accepted or imposed must be proportionate to the intended correction. These con-
ditions are mandatory for the economic agents involved in the concentration; failure

9 See editor’s note to Article 7.6.
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to comply will result in cancelling the concentration’s authorization with the corre-
sponding legal consequences.

Article 20. Formalization and registration. Acts relating to a concentration may not
be formalized in a public instrument or private document, nor recorded in corporate
books or registered in the corresponding registries, until favorable or conditional au-
thorization is obtained from the Superintendency.

Article 21. Administrative silence. If the Superintendency does not decide on the
concentration application within a maximum period of thirty (30) days from the date
on which the application was received, it shall be understood that the Superintend-
ency has no objection to the concentration and the economic agents involved may
proceed with it. In this case, the Superintendent shall issue a certificate of non-objec-
tion for the purposes of Article 20 of this Act, within a period not exceeding ten (10)
business days. An action for constitutional protection'® may be brought against the
Superintendent’s failure to act.

Article 22. Irregular concentrations. Concentrations are considered irregular if they:

1) Exceed the thresholds setforth in this Actand have not been previously author-
ized by the Superintendency;

2) Have been previously authorized by the Superintendency based on false infor-
mation provided by the economic agents involved; and,

3) Have been previously authorized by the Superintendency subject to condi-
tions, and those conditions have not been met within the established period.

Economic agents that carry out irregular concentrations shall be penalized in accord-
ance with this Act.

Article 23. Defense based on efficiency in concentrations. Economic agents may
exercise the efficiency defense within the administrative procedure in cases where the
concentration is denied or conditioned. In such cases, economic agents must fully
demonstrate that such concentrations benefit consumers, do not cause harm to other

10 Editor’s note: There is no direct translation for “amparo”, an action created by the Guatemalan Constitution (Ar-
ticle 265) which may be brought against public or private authorities when their acts or decisions entail a threat,
restriction or violation against a person’s rights. Among specific cases in which such action may be initiated, Decree
1-86 of the Constitutional Assembly lists whenever petitions and procedures before administrative authorities are
not answered within the applicable term or not accepted for processing. This seeks to guarantee observance of
the general constitutional right to petition.
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economic agents, and increase economic efficiency. The burden of proof lies with the
economic agents.

CHAPTER IV
PROMOTION OF FREE COMPETITION

Article 24. Promotion of free competition. The Superintendency of Competition
shall take all actions necessary to promote a greater degree of competition in the mar-
kets, either through its relations with other public authorities, international organiza-
tions or foreign competition authorities, or by fostering a culture of competition that
increases public awareness of its benefits. The regulation of this Act shall develop the
promotional actions provided for herein.

Article 25. Functions of promoting competition. The functions of promoting com-
petition consist of:

1)

8)

Issuing advisory opinions on new regulations or actions by the State that may
affect free competition, as well as making proposals for regulations.

Advising the Executive Branch on competition policy.

Conducting or commissioning studies, research, and sectoral reports related to
the defense and promotion of free competition.

Coordinating with public sector institutions on matters related to competition.

Cooperating with counterpart entities and national and international entities
engaged in the defense and promotion of free competition.

Promote and disseminate free competition.

Issue an annual report to be presented to the Plenary Session of Congress on
amendments to laws, new laws, amendments to regulations, new regulations,
or any other rules or policies necessary to eliminate barriers to competition
and to promote competition.

Any other functions established by the regulation.
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Article 26. Publication of studies and opinions. The studies and opinions conducted
or commissioned by the Superintendency under the provisions of this Act shall be
published in any written or digital media.

TITLE Il
SUPERINTENDENCY OF COMPETITION

CHAPTER |
CREATION AND FUNCTIONING

Article 27. Creation. The Superintendency of Competition, hereinafter referred to as
the Superintendency, is hereby created as an autonomous and decentralized state en-
tity with its own legal personality, responsible for the defense and promotion of free
competition, prevention, investigation, and penalization of anti-competitive prac-
tices, with powers throughout the national territory. The Superintendency shall carry
out administrative investigations, impose fines and penalties, and adopt other admin-
istrative decisions for infringement of competition provisions in accordance with this
Act. To achieve this objective, the government entities responsible for the regulation,
control, and supervision of all economic sectors and activities shall provide the tech-
nical support required by the Superintendency for cases falling within its scope of ap-
plication.

Article 28. Higher authorities. The higher authorities of the Superintendency are:
1) The Directorate; and,
2) The Superintendent.
Article 29. Obligation to cooperate. The Superintendency shall establish permanent

mechanisms for coordination with public institutions, particularly those responsible
for the supervision or oversight of economic agents subject to specific regulation.
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CHAPTER 1l
DIRECTORATE

SECTION |
GENERAL PROVISIONS

Article 30. Composition. The Directorate is the highest decision-making, resolution,
and penalizing body of the Superintendency, which shall be composed of three mem-
bers, appointed as follows:

1) Onefull director and one alternate", appointed by the President of the Repub-
lic in the Council of Ministers'?;

2) One full director and one alternate, appointed by the Plenary Session of the
Congress of the Republic, from a list of six candidates proposed by the Com-
mittee on the Economy and Foreign Trade of said body; and,

3) One full director and one alternate, appointed by the Monetary Board™®.
The following provisions shall apply to the nomination process:
a) Forthe purposes of the appointment, the nominating entities shall:

i. Conduct a public call for applications at least ninety (90) days prior to the
date set for the nomination or election, clearly establishing the profile that
the candidate for appointment as director must meet. The call for applica-
tions shall be published in the Official Bulletin and two (2) media outlets
with the widest circulation.

T Editor’s note: We have translated “titular” and “suplente” as “full” and “alternate”, respectively, following the use
in official documents of the European Union. Among various examples, see: Council Decision of 22 July 2003
setting up an Advisory Committee on Safety and Health at Work; Commission Decision (EU) 2025/46 of 14 January
2025 on the appointment of members of the Committee of Senior Labour Inspectors.

12 Editor’s note: The Council of Ministers is a full cabinet meeting of the Executive Branch, comprised of the Presi-
dent, Vice President and all (currently fourteen) Ministers of State (Constitution, Article 195).

13 Editor’s note: The Monetary Board is the governing body of the Central Banking System, comprised of a Chair-
person appointed by the President of the Republic; three Ministers: those of Public Finance, of Economy, and of
Agriculture, Livestock and Food; one member elected by Congress (Legislative Branch); one member elected by
the business associations representing commerce, industry, and agriculture; one member elected by the chairper-
sons of the boards of directors or executive committees of private national banks; and one member elected by the
Governing Council of the University of San Carlos of Guatemala (Sole State University).
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Candidates must take a competitive examination, formulated by a higher
education institution of recognized international prestige in the field of
competition, which shall be selected by the nominating entity. The nomi-
nating entities shall ensure that candidates comply with the requirements
contained in this Act. The competitive examination shall be paid for by
each nominating entity through the exception established in subsection c)
of Article 44 of the State Procurement Act, Decree Number 57-92 of the
Congress of the Republic.

At least ten (10) days before the date on which the appointees are to take
office, each of the nominators shall verify compliance with the require-
ments, the absence of impediments, and the results of the competitive ex-
amination process, and shall draw up a list of applicants in descending or-
der according to the scores obtained by the various candidates and shall
proceed to make the nomination from among the six highest-scoring can-
didates, appointing a full director and an alternate director to fill the posi-
tion.

. The list of applicants who meet the requirements and the lists of the six (6)

candidates shall be published in the Official Bulletin and two (2) media out-
lets with the highest circulation.

All documents relating to the competitive examination process, such as ex-
ams, scores, resumes, and work plans, must be uploaded to the official
website of each of the nominating bodies within a maximum period of fif-
teen (15) calendar days following the date of nomination. Failure to comply
with the provisions of this paragraph shall prevent the directors proposed
by the nominating body from assuming the position for which they were
appointed or shall ipso facto suspend their functions if they have already
assumed the position.

In the case of the Congress of the Republic, the call for applications and
qualification process described above shall be carried out by the Commit-
tee on the Economy and Foreign Trade of that body, which shall present the
six candidates with the highest scores to the Plenary Session of Congress for
the election of a full member and an alternate.

The President of the Republic and the Monetary Board shall be responsible
for the call for applications and qualification process described above, in
accordance with their own provisions, and the selection shall be made
from among the six candidates with the highest scores.
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b) The evaluation and appointment procedure shall observe the principles of
transparency, publicity, and maximum concurrence of applicants. The grading
of applicants shall be based on academic background, knowledge of the sub-
ject matter of competition, ethical considerations, and the results of the com-
petitive examination.

In all cases, the appointment process shall be initiated in each of the nominating en-
tities six months before the change in the members of the Directorate is required,
through a call for nominations by the Directorate whose term is about to expire. In the
event of a vacancy, the Directorate shall immediately inform the nominating entity.
Alternate directors shall attend all Directorate meetings, with voice but no vote.

The regulation of the Superintendency shall establish the procedures for the function-
ing of the Directorate. In no case shall the chair of the Directorate have a double vote
or additional benefits other than those of his peers.™

Article 31. Qualifications. To be a director, the following requirements must be met:

a) Be Guatemalan;

b) Be of recognized integrity and professional ability;
c) Bein full enjoyment of civil and political rights;
d) Be a professional and an active member of a professional association;

e) Satisfactorily demonstrate the knowledge necessary to perform the duties of
the position, as required by the nominating entity; and,

f) Those established in Decree 89-2002 of the Congress of the Republic, Act on
Probity and Responsibilities of Public Officials and Employees.

Article 32. Term of office. Each of the full directors and their alternates shall serve for
a term of six years and may be reelected only once. They may not be removed from
office except in the special cases provided for in this Act.

14 Editor’s note: Final paragraph as amended by Article 2 of Decree 8-2025.
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Article 33. Vacancy of a full director. In the event of a vacancy due to death, resigna-
tion, incapacity, removal, or other permanent inability to perform the duties of a full
member of the Directorate of the Superintendency, the Directorate shall appoint the
corresponding alternate director to complete the term of the vacancy within a period
not exceeding thirty days from the notification of the vacancy of the position of full
director.

Article 34. Vacancy of an alternate director. In the event of a vacancy due to appoint-
ment as a full director, death, resignation, incapacity, removal, or other permanent
inability to perform the duties of an alternate member of the Directorate of the Super-
intendency, the corresponding authority shall appoint the alternate director to com-
plete the respective term within a period not exceeding thirty days from notification
of the vacancy of the alternate director position. If there are no longer any candidates
who can be selected from the respective list, at the request of the Directorate of the
Superintendency, the corresponding entity shall proceed with the nomination pro-
cess described in Article 30 of this Act.

Article 35. Substitution of full directors. In the absence of a full director, the respec-
tive alternate director shall assume the position temporarily.

Article 36. Impediments. The following are impediments to eligibility for the position
of director:

1) Holding any elected office;

2) Beinga member of the governing body of any political organization, trade un-
ion, professional association, or business chamber;

3) Having held, in the last three years, any job, position, or management role in
economic agents that have been subject to any of the procedures provided for
in this Act;

4) Having been a minister of State, prosecutor general of the Republic, attorney
general of the Nation, comptroller general of Accounts, representative to the
Congress of the Republic, representative to the Central American Parliament,
political party leader, mayor, justice, or judge during the three years prior to
their appointment;

5) Beinga minister of any religion or denomination;



6)

7)

8)

MAYORA |MAYORA

ABOGADOS & NOTARIOS

Being a relative within the fourth degree by blood or second degree by mar-
riage of the President or Vice President of the Republic, ministers, deputy min-
isters, representatives, justices of the Supreme Court of Justice and the Consti-
tutional Court, members of the Directorate, or the superintendent;

Not having fiscal solvency issued by the Superintendency of Tax Administra-
tion; or,

Having been declared insolvent or bankrupt, unless rehabilitated.

Article 37. Grounds for excuse or recusal. Full or alternate directors must immedi-
ately excuse themselves, or may be recused, from hearing matters in which there are
circumstances that reasonably prevent them from resolving such matters with com-
plete impartiality, independence, objectivity, professionalism, and transparency. The
following are grounds for excuse or recusal:

1)

6)

Being related by blood up to the fourth degree or by marriage up to the second
degree to any of the parties involved in a proceeding regulated by this Act or
their representatives;

Having a personal, family, or business interest in a matter before the Direc-
torate, including those that may result in a benefit for themselves, their spouse,
or their relatives within the legal degrees;

The director, their spouse, or any of their relatives having accepted an inher-
itance, bequest, or donation from any of the interested parties or their repre-
sentatives;

Being a partner or participating in any way in the business of any of the inter-
ested parties or their representatives, within the proceedings regulated by this
Act;

Having been, or having a relative who has been, a lawyer, advisor, representa-
tive, witness, expert, or specialist in the matter in question; and,

Having publicly stated how they will vote before the Directorate decides on
the matter.

Only the grounds listed in this article may be invoked as grounds for excuse or recusal
in matters brought before the Superintendency.
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The Directorate, without the participation of the director concerned, shall hear and
decide on the excuses and recusals presented against the directors.

The regulation of this Act shall develop specific procedures for the excuse or recusal
of directors.

Article 38. Grounds for removal. The following are grounds for the removal of a di-

rector:

1)

8)

9)

The performance of any other public or private position, employment, or com-
mission, other than their position as director, except for teaching activities if
there is compatibility in schedules;

Participating in proselytizing activities of political organizations or being a can-
didate for elected office;

Discussing matters related to their role as director with persons representing
the interests of economic agents outside the cases provided for in this Act;

Providing false or altered information to the Directorate;

Using, for their own benefit or that of third parties, confidential or restricted
information available to them by virtue of their position, as well as disclosing
such information in violation of the law;

Failing to recuse themselves from hearing and voting on matters in which they
have a direct or indirect interest;

Repeatedly failing, without just cause, to resolve matters within their compe-
tence within the time limits provided for in this Act;

Failing to comply with the decisions of the Directorate; or,

Being convicted of an intentional crime in a final judgment.

The regulation of this Act shall establish the specific procedures for the removal of
directors who incur any of the causes for removal set forth in this article. The Direc-
torate shall request, with justification, the entity that appointed them to remove them
from office.

Article 39. Powers. The Directorate shall have the following specific powers:
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1) To decide on matters submitted for its consideration, with full respect for the
constitutional and legal guarantees of those under investigation, especially due
process and the right to defense;

2) To approve the regulations necessary for the proper application of this Act and
those required for the functioning of the Superintendency of Competition, in-
cluding those regulating strategic aspects of the institution’s functioning, its or-
ganizational and functional structure, its labor and remuneration regime, and
the operation of all its administrative units.'™

3) Approve the internal rules of the Superintendency, including its internal organ-
ization and labor relations, in which an administrative career regime will be im-
plemented to guarantee the stability of public service and managed based on
merit and the achievement of results;

4) Approve policies and work plans focused on promoting competition and pre-
venting anti-competitive practices;

5) Authorize, condition, or deny economic concentrations when appropriate;

6) Approve the fees corresponding to the processes of authorization of concen-
trations, the provision of services, and its publications;

7) Request the support of the corresponding authorities for the effective perfor-
mance of the powers referred to in this Act;

8) Issue opinions, rulings, and collegial considerations on matters related to the
defense and promotion of competition;

9) Resolve matters within its jurisdiction, anti-competitive practices, and irregular
concentrations, as well as the conditions of competition referred to in this or
other laws and regulations;

10) Impose the corresponding fines and penalties in accordance with this Act;

15 Editor’s note: Subsection 2) as amended by Article 3 of Decree 8-2025.
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11) Approve coordination mechanisms with public institutions in matters of com-
petition for compliance with the other provisions of this Act or other applica-
ble provisions;

12) Propose policies and actions to public institutions to eliminate barriers to mar-
ket entry and exit, as well as other restrictions on the efficient functioning of
markets;

13) Approve, modify, and adjust the Superintendency’s draft budget of income and
expenditure, at the proposal of the superintendent, as well as monitor and ap-
prove its execution and settlement, for subsequent transfer in accordance with
the provisions of the Political Constitution of the Republic of Guatemala and
the Organic Act on the Budget;

14) Dispose of the assets and resources of the Superintendency, in accordance
with the law;

15) Submit to the Executive Branch and the Congress of the Republic the annual
report on its activities, the annual work program, and any specific reports that
may be required;

16) Request, for the exercise of its powers, the information it deems necessary from
public institutions and economic agents;

17) Analyze and evaluate the applicability of this Act in accordance with changes
in the economic conditions of the country and the international environment,
to formulate, if necessary, proposals for its amendment;

18) Resolve efficiency defense procedures that are submitted for its consideration;

19) Include as permitted practices those that the State of Guatemala, through a
government agreement endorsed by the Council of Ministers, establishes as
having the purpose of stabilizing a sector of the national economy, being for its
benefit and producing pro-competitive effects in the market, generating con-
sumer welfare;

20) In the event of disciplinary proceedings being initiated by the Superin-
tendency of Competition for acts contrary to this Act and in which an entity
supervised or regulated by a regulatory body has participated, the opinion of
said supervisory or technical body shall be sought; and,
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21) All others established in this Act.

Article 40. Responsibility. The members of the Directorate shall perform their func-
tions with absolute impartiality, independence, objectivity, professionalism, and
transparency; their actions are subject to the civil and criminal liabilities applicable to
the exercise of their office, as well as the corresponding damages caused to economic
agents by the undue performance of their functions.

Article 41. Incompatibility. The positions of director, full or alternate, and superinten-
dent are incompatible with the exercise of any other public or private position,
whether remunerated or honorary, except for teaching positions or those derived
from legal mandates or regulations and other applicable provisions issued by the Di-
rectorate.

Article 42. Impediment after concluding the position. Once their term of office has
ended for any reason, directors, for a period of two years, may not serve as adminis-
trators, advisors, directors, managers, executives, agents, representatives, or proxies
of an economic agent that has been subject to any of the procedures provided for in
this Act during the performance of their duties.

Article 43. Chairpersonship. The chairpersonship of the Directorate shall rotate
among the directors for a period of two years, beginning with the director referred to
in subsection 1) and ending with the director referred to in subsection 3) of Article 30
of this Act. The chair of the Directorate may not be re-elected during the same term
of office. In the event of a conflict, the descending alphabetical order of surnames or
another order defined by the regulation may be followed.®

Article 44. Powers of the Chair. The Chair of the Directorate shall have the following
powers:

1) To convene, chair, and conduct the meetings of the Directorate.

2) To submit to the Directorate for consideration matters within its competence,
presented by the Superintendent.

3) To coordinate the activities of the Directorate.

16 Editor’s note: Article as amended by Article 4 of Decree 8-2025.
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4) To ensure the proper implementation of the policies approved by the Direc-
torate.

5) To enforce the internal rules and policies of the Superintendency.
6) To ensure fulfillment of the Directorate’s functions.

7) Any other powers conferred upon the chair by law.

SECTION 11
MEETING AND DECISIONS

Article 45. Meetings. The Directorate of the Superintendency of Competition shall
determine the frequency of its regular meetings, which shall be held at least twice a
month. In addition, it may hold extraordinary meetings as often as it deems appropri-
ate.

The meetings shall be convened by the chair of the Directorate of the Superintend-
ency of Competition, who shall preside over the meetings.

The superintendent shall participate in the meetings of the Directorate of the Super-
intendency of Competition, with voice but without vote.

The Directorate may invite any expert it deems necessary to address specific issues.

Article 46. Publicity of meetings. Directorate meetings are public, except for those
items dealing with confidential or restricted information or whose investigation is still
in progress and therefore is in a phase restricted to the public. The economic agent
under investigation, the complainants involved, their legitimate representatives, and
their attorneys have the right to know the progress made in the case file. The Direc-
torate shall substantiate and justify its decision to hold a meeting in private. The Su-
perintendency shall publish the minutes of the Directorate’s meetings, agreements,
and decisions on its website or electronic portal, and in other written or digital media,
preserving confidential and restricted information in all cases.

Article 47. Deliberation and decision. The Directorate shall deliberate collegially and
decide by a majority of its members, with a quorum of three full directors or their
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alternates being required for deliberation and voting. Each director has the right to
explain their concurring or dissenting vote.”

Alternate directors shall attend the Directorate with voice but without vote, except
when acting in substitution for the full directors.

SECTION 1l
INTERVIEWS

Article 48. Suitability of interviews. Outside of the hearings provided for in the pro-
cedures established by this Act, directors may discuss matters within their compe-
tence with persons representing the interests of economic agents, solely by means of
interviews.

The foregoing is without prejudice to the possibility of directors participating in public
forums and events.

For conducting interviews, their agenda shall be made public, stating the economic
agent in question, as well as the details of the time of the interview; for which all di-
rectors shall be summoned, but the interview may be held in the presence of only one
of them, if the others do not attend. Interviews shall be conducted at the offices of the
Superintendency. Minutes shall be taken of each interview, which shall be made pub-
lic.

Article 49. Recording and storage. Interviews shall be recorded and stored on elec-
tronic, optical, or any other technological media and shall be confidential, except for
the economic agent being interviewed.

CHAPTERII
SUPERINTENDENT

Article 50. Superintendent. The Superintendent is the highest administrative author-
ity and the highest-ranking executive officer of the Superintendency. He or she is re-
sponsible for the administration and general management of the Superintendency,
without prejudice to the powers and duties of the Directorate. The Superintendent
shall enjoy technical and managerial independence. The Superintendent shall be

17 Editor’s note: First paragraph as amended by Article 5 of Decree 8-2025.
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appointed by the Directorate through a procedure to be established by the Direc-
torate itself. The Superintendent must have the same qualifications and meet the re-
quirements set forth in this Act to be appointed as a director, as well as be free of any
impediments applicable to directors.

Article 51. Term of office. The Superintendent shall serve for six years, without option
for reelection.

Article 52. Temporary absence or impediment. In the event of the Superintendent’s
temporary absence or impediment, the Directorate shall appoint one of the Intend-

ants to temporarily fill the position.

Article 53. Legal representation. The superintendent shall act as the legal representa-
tive of the Superintendency of Competition.

Article 54. Qualifications. To be appointed Superintendent or Intendant, the same
requirements and disqualifications as for directors must be met.

Article 55. Powers. The Superintendent shall have the following specific powers:
1) To create the administrative departments and units necessary for the profes-
sional, efficient, and effective performance of their duties, in accordance with

the authorized budget.

2) To prevent anti-competitive practices.

3) To investigate, upon complaint or ex officio, anti-competitive practices and ir-
regular concentrations, with full powers and by the legal, technical, and analyt-
ical means and procedures deemed appropriate, under the terms of this Act.

4) To submit a request to the Directorate to initiate administrative proceedings
when the results of the investigation provide sufficient grounds for such.

5) To ensure the application and enforcement of this Act and its regulation.
6) To act as the legal representative of the Superintendency.

7) To plan, direct, supervise, coordinate, and control the proper functioning and
institutional management of the Superintendency.

8) To enter any contracts necessary for the operation of the Superintendency.



MAYORA |MAYORA

ABOGADOS & NOTARIOS

9) To appoint and remove officials and employees of the Superintendency, in ac-
cordance with the entity’s administrative career system.

10) To provide any information requested by the Directorate, except in the case of
ongoing investigations.

11) To propose to the Directorate for its approval the necessary regulatory provi-
sions, internal regulations, other administrative regulations, as well as the man-
uals and procedural protocols of the Superintendency.

12) To submit to the Directorate for its approval the execution and settlement of
the Superintendency’s income and expenditure budget that has been ap-
proved by the Directorate.

13) To submit to the Directorate for its approval the fees for the authorization of
concentrations, other services, and charges made by the Superintendency.

14) To submit to the Directorate for its approval the Superintendency’s annual re-
port, annual work program, quadrimestral progress report, and any specific re-
ports required by the Directorate.

15) To promote policies and programs for the promotion, training, education, and
dissemination of free competition.

16) To promote the study, research, dissemination, and application of competi-
tion, as well as participate in national and international forums for that purpose.

17) To exchange information with other national or foreign supervisory entities to
fulfill his functions.

18) To request or require, for the exercise of his powers, any information deemed
necessary.

19) To verify compliance with the law by economic agents in the field of competi-
tion.

20) To manage the human, material, and financial resources in accordance
with this Act and its administrative regulations.
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21) To request the support of law enforcement or any public authority for the ef-
fective performance of the powers referred to in this Act.

22)To propose coordination mechanisms with public institutions in the field of
competition for compliance with the other provisions of this Act or other ap-
plicable provisions.

23) To propose measures to public institutions to eliminate barriers to market entry
and exit, as well as other restrictions on the efficient functioning of markets.

24) Any other powers established in this Act and its regulation.

Article 56. Incompeatibility. The position of Superintendent is incompatible with the
exercise of any other public or private position, whether remunerated or honorary,
except for teaching positions or those derived from legal mandates or regulations and
other applicable provisions issued by the Directorate.

Article 57. Delegation. The Superintendent may delegate his or her representation to
the staff of the Superintendency’s intendances, dependencies, or units, in accordance
with internal regulations.

Article 58. Responsibility. The Superintendent shall perform his or her duties with
absolute impartiality, independence, objectivity, professionalism, transparency, and
under his or her full responsibility in accordance with the law.

Article 59. Impediment after concluding. Upon termination of his or her position for
any reason, the Superintendent, for a period of two years, may not serve as an admin-
istrator, advisor, director, manager, executive, agent, representative, or proxy of an
economic agent that has been subject to any of the procedures provided for in this
Act during the performance of his or her duties.

Article 60. Grounds for removal. If the Superintendent incurs any of the grounds for
impediment applied to directors and indicated in this Act, the Directorate shall hold
a hearing with the Superintendent so that he or she may argue the case, before decid-

ing on whether to remove him or her. The Directorate’s decision must be duly justi-
fied.

Article 61. Excuse or recusal. The Superintendent shall immediately excuse himself,
or may be recused, from hearing matters in which there are one or more circum-
stances that reasonably prevent him from hearing such matters with full impartiality,
independence, objectivity, professionalism, and transparency. The grounds for excuse



MAYORA |MAYORA

ABOGADOS & NOTARIOS

or recusal are the same as those that apply to directors, except in cases where the
grounds for excuse or recusal do not fall within his functions.

CHAPTER IV
INTERNAL ORGANIZATION AND LABOR RELATIONS

Article 62. Internal organization. The internal regulation of the Superintendency shall
establish and develop its internal organization, creating the intendencies, dependen-
cies, administrative units, especially the Internal Affairs Unit, as well as the technical
units necessary for the fulfillment of its powers and its proper functioning. The Super-
intendency shall observe principles of economic rationality and responsible budget
management in the establishment of its administrative units.

Article 63. Internal Affairs Unit. This Unit shall be responsible for verifying that all Su-
perintendency personnel are performing their duties and functions within the frame-
work established by law, as well as preventing and combating acts of corruption, ad-
ministrative offenses and infractions, and any other act that contravenes institutional
interests, for which it shall have specialized personnel.

Article 64. Laborrelations. Labor relations between the Superintendency and its em-
ployees shall be governed by the internal regulation that will govern the administrative
career regime, which shall be issued by the Directorate at the proposal of the Super-
intendent and, supplementarily, by the provisions contained in the Labor Code.

Article 65. Training and technical preparation of personnel. The Superintendency
of Competition shall promote the training and preparation of technical personnel
qualified in legal and economic matters, particularly in relation to the defense and
promotion of competition.

Article 66. Rules of contact. The Directorate, through internal regulations, shall reg-
ulate the rules of contact between officials, employees, advisors, national and inter-
national consultants, individuals and companies that provide services, advice, and
consulting to the Superintendency, with economic agents to preserve the independ-
ence, objectivity, and confidentiality of the institution’s information.

Article 67. Statement of assets, liabilities and net worth. In addition to complying
with the obligations stipulated in the Act on Probity and Responsibilities of Public Of-
ficials and Employees, all Superintendency personnel, including directors and the Su-
perintendent, must submit to the Internal Affairs Unit, prior to taking office and no
later than January thirty-first of each year, a sworn statement of assets, liabilities and
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net worth'8, stating the origin of any changes in their assets and liabilities. The Super-
intendency’s labor regulations shall establish the rules and characteristics of this state-
ment.

All officials and employees of the Superintendency shall also be required to submit,
prior to taking office and no later than January 31 of each year in which they hold office,
a comparative sworn statement of assets of their spouse and children, stating the
origin of changes in their assets, liabilities and net worth.

In addition to submitting this declaration, officials and employees of the Superintend-
ency shall provide the unit in charge of internal investigations with authorization to
request access from banks in the system to banking information that validates or sup-
ports the declaration submitted.

The unitin charge of internal affairs shall verify the information contained in the sworn
statements submitted by its staff and is required to verify those of all officials and, se-
lectively, those of the rest of personnel.

Verification of changes in assets, liabilities and net worth and their origin shall be man-
datory in all cases of reports or suspicions of illicit enrichment and other related
crimes.

The sworn statement of assets of the superintendent, the intendants, and the mem-
bers of the Directorate shall be public and shall be published on the Superintend-
ency’s website no later than February 15 of each year.

Article 68. Sworn statement of interest. Applicants for any position within the Super-
intendency must submit a sworn statement of interest that allows the appointing au-
thority to evaluate and anticipate the likely presence of conflicts of interest that could
affect their impartiality in the exercise of their duties, if appointed.

In the sworn statement, each candidate must specify:

a) Public functions performed.

18 Editor’s note: We have translated “declaracion patrimonial’ as “statement of assets, liabilities and net worth”,
following the use in countries such as the Philippines, because “patrimonio” has no direct translation to English
(“estate” or “patrimony” are used with a specific meaning in Inheritance Law) and, in Guatemalan Law, it refers to
both active and passive rights (including real estate) and obligations. See, for example, Article 23 of the Act on
Probity and Responsibilities of Public Officials and Employees, and Articles 490 and 558 of the Code of Civil and
Commercial Procedure.
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Positions held, whether remunerated or not, as director, manager, administra-
tor, consultant, representative, or employee of any undertaking or commercial
entity and in non-profit institutions.

Professional, guild, or charitable activities, whether remunerated or not, that
they carry out or in which they have participated.

Any rights or shares, of any nature, that the declarant has in undertakings or
commercial entities incorporated in Guatemala or abroad.

The unit in charge of internal affairs shall verify the information contained in the dec-
larations of interest submitted by its staff and is required to verify those of all officials
and, selectively, those of the rest of personnel.

CHAPTER YV
BUDGET AND ASSETS

Article 69. Budget. The Superintendency shall have its own budget of income and
expenditure, in accordance with the relevant laws.

Article 70. Assets and resources. The following constitute the Superintendency’s as-
sets and resources:

1)

2)

The allocation approved annually by the Congress of the Republic in the Gen-
eral Budget of State Income and Expenditure;

The surplus of income over expenditure resulting from the execution of the
budget, which shall become part of the cash balance;

The income generated by the services it provides, in accordance with the rates
approved by the Directorate;

Revenue from the sale of its publications;
Donations and other sources of funding from international cooperation, previ-
ously accepted and allocated to the Superintendency, in accordance with the

law;

Contributions, donations, bequests, products, and transfers received for the
fulfillment of its purpose, of public origin;
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7) Fixed assets acquired for its operation; and,

8) Any other income received in accordance with specific laws or international
and inter-institutional agreements.

CHAPTER VI
TRANSPARENCY AND ACCOUNTABILITY

Article 71. Accountability. The superintendent shall submit an annual report to the
Congress of the Republic, to account for the management of the Superintendency, no
later than January 31 of each year.

Article 72. Annual Report and Annual Work Program. The Superintendency shall
make public its annual report and annual work plan, which shall be published on its
website.

TITLE 1
ADMINISTRATIVE PROCEDURE

CHAPTER |
GENERAL PROVISIONS

Article 73. Principles. In administrative proceedings conducted under this Act, the
principles of presumption of innocence, respect for the guarantees of the right to de-
fense and due process, confidentiality, fairness, equality before the law, publicity, pro-
bity, and celerity shall be observed. The burden of proof for any anti-competitive prac-
tice or irregular concentration shall always fall on the Superintendency of Competi-
tion.

Article 74. Access to the file. Only the economic agents or complainants involved,
their legitimate representatives, and their attorneys shall have access to the file at any
time during the proceedings.

Article 75. Registry. The Superintendency shall maintain an updated registry, to which
only the parties involved shall have access, where the following shall be recorded:
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1) The administrative proceedings being processed, ensuring the confidentiality
of the information contained therein.

2) The measures taken in each case and the provisions established to ensure com-
pliance.

3) The penalties imposed.
4) The inquiries made.

5) Cases of recidivism by previously penalized economic agents.

Article 76. Confidentiality reservations and guarantees. The members of the Direc-
torate, the superintendent, other officials and employees of the Superintendency, as
well as professional advisors, consultants, or experts hired are prohibited from dis-
closing or facilitating the existence of the processing of any proceeding in accordance
with this Act, in general; and, in particular, of any information of which they are aware.

All confidential information and information reserved to which the Superintendency,
its officials, and public employees have access by virtue of an administrative proce-
dure shall be strictly safeguarded under their responsibility.

Violation of these prohibitions shall be considered a serious offense and shall result
in the immediate removal of those who commit it, without prejudice to administra-
tive, civil, and criminal liabilities.

Article 77. Statute of limitations. Liability for infringement and the penalties estab-
lished in this Act shall expire after a period of four years from the date on which the
infringement was committed; and for continuing or permanent infringements, from
the day on which the continuation or permanence of the act ceased. Notification of
the decision issued by the Directorate, referred to in Article 85 of this Act, interrupts
the term of limitation.
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CHAPTER Il
ADMINISTRATIVE AND JUDICIAL PROCEDURE

SECTION |
ADMINISTRATIVE PROCEDURE

Article 78. Commencement of the preliminary investigation procedure. The pre-
liminary investigation procedure in competition matters shall be initiated upon re-
quest by a party, complaint, or ex officio by the Superintendency. Any person who has
knowledge of an anti-competitive practice may bring it to the Superintendency’s
knowledge.

Once the proceedings have been initiated in any of these ways, the Superintendent
shall order the initiation of the preliminary investigation within a period not exceeding
fifteen days.

The purpose of the preliminary investigation proceedings shall be to establish prelim-
inarily whether there are anti-competitive practices or any other act that constitutes
an infringement under this Act, through technical investigation and the proceedings
established in this Act.

Article 79. Content of the complaint. The complaint shall contain a detailed account
of the facts, indicating the participants, witnesses, and evidence to prove the eco-
nomic damage. In addition to those elements that the complainant considers relevant
to the investigation of the anti-competitive practice or irregular concentration. The
absence of any of the above requirements must be remedied prior to the acceptance
of the complaint.

Article 80. Preliminary investigation. The Superintendency, through the Investiga-
tion Intendancy, shall carry out all relevant and useful proceedings, as well as all nec-
essary means of evidence, to determine the existence of the act, with all circumstances
of importance, and may also carry out any verification visits it deems necessary. It shall
also establish who the participants are, seeking to identify them and ascertain the per-
sonal circumstances that serve to assess their responsibility.

The Superintendency may, through its officials, attend without limitation any acts re-
lated to the investigation under its responsibility, as well as any proceedings of any
nature that tend to ascertain the truth, and all economic agents, as well as all public
officials or employees, have the obligation to facilitate the performance of their duties.
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Once the investigation has begun, the Investigation Intendancy must provide its re-
sults to the Superintendent within six months of the start of the investigation. Upon a
reasoned request from the Investigation Intendancy, the Superintendent may extend
the investigation period once, for up to three additional months beyond the initial
period, when justified by the complexity of the case.

No investigative proceedings may be conducted until the investigation has been for-
mally initiated through a decision issued by the Superintendent.

Article 81. Verification and monitoring. The Superintendency shall verify the opera-
tions of economic agents. For verification and monitoring purposes, the parties sub-
ject to this Act shall provide all information legally required by the Superintendency
for the proper performance of its function, provided that the information required:

1) Contributes to the investigation of the anti-competitive practice in question;
and,

2) Is related to its mandate and functions and respects the limits and guarantees
established in the Political Constitution of the Republic of Guatemala and other
applicable laws.

Such information shall be requested for the purpose of supporting an ongoing inves-
tigation of anti-competitive practices, under the guarantees of confidentiality estab-
lished in this Act.

Within the framework of the investigation, the Superintendency may carry out any ver-
ification visits it deems necessary to economic agents, with the purpose of obtaining
information, documents, conducting interviews, or any other element related to the
investigation of anti-competitive practices and irregular concentrations, which shall
be subject to the following rules:

1) The Superintendent shall request the verification visit, with prior authorization
from the Directorate by means of a reasoned decision;

2) Based on said decision, the Superintendent, the Intendant of Investigation, or
the official designated through a power of attorney' shall file a request before
a competenttrial judge, to authorize or deny the visit and to request the imme-
diate assistance of law enforcement. The request shall contain at least:

19 Editor’s note: We have translated “mandato judicial’ as “power of attorney”. In Guatemala, a mandato judicialis
a specific type of POA to represent an individual or entity before courts of law, regulated by the Judiciary Act, as
opposed to the POA regulated under the Civil Code for any other kinds of purposes.
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a) The purpose, scope, and duration to which the proceedings shall be
limited, which may not exceed two (2) days, and be duly justified in the
judge’s view;

b) the name of the individual or legal entity visited, who shall be fully iden-
tified;

c) the location of the address or addresses to be visited; and,

d) the name or names of the authorized personnel who will carry it out;

3) Once the requirements have been met, the competent judge shall grant the
economic agent a hearing fora period of two (2) days to make a statement, and,
with or without the evacuation thereof, the corresponding decision shall be is-
sued within a period not exceeding three (3) days.

Any unjustified action or omission that hinders or prevents the Superintendency from
performing its supervisory function constitutes resistance to the verification visit, and
such resistance shall be punished with a fine of up to five thousand (5,000) non-agri-
cultural minimum daily wages. To impose this fine, the elements that led to the impo-
sition of the penalty shall be considered to determine the seriousness of the infringe-
ment.

Article 82. Request for information. For the effective performance of the functions
assigned to the Superintendency by this Act, the latter shall issue, with prior authori-
zation from the Directorate by means of a reasoned decision, a request for the infor-
mation it deems necessary, provided that the information requested:

1) Contributes to determining the existence of the anti-competitive practices in
question; and,

2) Is related to its mandate and functions and respects the limits and guarantees
established in the Political Constitution of the Republic of Guatemala and other
applicable laws.

If the economic agent refuses to cooperate, the Superintendent shall, within five days
of the refusal, request a decision from the competent trial judge requiring the eco-
nomic agent to provide the requested information.
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The requested economic agents will have up to thirty (30) days to respond to the re-
quest for information, a period that may be extended, at the request of the party, for
a term not exceeding thirty (30) days.

If the economic agent refuses to cooperate, the superintendent may file an incident?°
before the trial judge to corroborate this situation and the reason for the refusal. Once
the corresponding procedure has been exhausted, the respective judge shall issue his
decision.

If the judge sets a deadline for the delivery of the information and the economic
agent’s refusal persists, the Superintendency may apply the respective penalties.

Similarly, the Superintendency may, within the framework of the investigation, con-
duct any interviews it deems necessary for the performance of its functions.

Article 83. Result of the preliminary investigation. When the investigation yields suf-
ficient evidence to preliminarily suggest that an anti-competitive practice exists or has
existed, the Superintendent shall, within a period not exceeding fifteen days from the
conclusion of the investigation, submit a request to the Directorate to initiate admin-
istrative proceedings. If sufficient evidence is not found within the same period and in
the interests of legal certainty, the Superintendent shall order the case to be closed,
giving reasons.

Article 84. Administrative proceedings. Before the end of the period provided forin
Article 80 for the Superintendency to carry out the preliminary investigation stage, the
Superintendent may request authorization from the Directorate to initiate administra-

tive proceedings.

In the request, the Superintendent shall indicate to the Directorate, with precision and
clarity, the following:

a) Names of the economic agent or agents subject to the administrative pro-
ceedings.

b) The rules allegedly violated.

c) The facts that are the subject of the administrative proceedings.

20 Editor’s note: In Guatemalan Procedural Law, an incident (incidente) is a specific procedure for deciding any
question that is accessory to another matter. It includes an opportunity for hearing the other party and may also
include a period for producing evidence.
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d) The relevant evidence supporting the allegations.

e) Proof of the absence of administrative proceedings against the economic
agent for the same facts, issued by the Superintendent.

Upon receiving the request to initiate administrative proceedings from the Superin-
tendent, the Directorate shall, within ten (10) business days, issue a decision authoriz-
ing or denying the initiation of the respective proceedings. Failure by the Directorate
to issue a decision within the established period shall imply denial of the opening of
the respective proceedings. In this circumstance, the Superintendent may not again
request the Directorate to authorize the opening of administrative proceedings
against those economic agents, unless when infringement of other rules is alleged or
the request is based on different facts and evidence.

The decision issued by the Directorate authorizing the initiation of the respective pro-
ceedings must indicate, with precision and clarity, the facts and evidence supporting
the charges, the economic agent or agents under investigation, the rules allegedly vi-
olated, and the penalties or measures that would be appropriate if the infringement
of the rules is verified.

Once the opening of the administrative proceeding has been authorized, the Super-
intendency must notify the economic agents subject to the administrative proceeding
of the authorization decision issued by the Directorate within three (3) business days.
Such notification must include a certified copy of the entire administrative file. The
administrative proceedings shall be conducted in accordance with the following:

1) Once notified, each economic agent under investigation shall have access to
the file and a non-extendable period of sixty (60) business days to respond in
writing to the charges brought against them, present their defense arguments,
attach any documentary evidence in their possession, and offer and request
the production of any other evidence they deem relevant. All evidence appli-
cable to civil and criminal proceedings shall be admissible.

2) If an administrative proceeding is brought against two (2) or more economic
agents under investigation, the sixty (60) day period to respond in writing to
the charges brought shall be counted independently for each person under in-
vestigation.

3) The economic agent must refer to each of the facts stated in the request for
initiation. Any facts on which no statement is made shall be deemed to have
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been accepted. The same shall apply if no response is submitted within the
period specified in subsection 1) of this article.

Within the period indicated in subsection 1) of this article, the economic agent
may express in writing its willingness to avail itself of the benefit of exemption
or reduction of penalties, in which case the special procedure established in
this Act shall be followed.

Once the response has been received from the economic agent or agents, the
Directorate shall have a maximum period of fifteen (15) business days to order
the admission and decree of the evidence offered and/or requested, setting
the place, date, and time for its processing.

By means of a decision, the Directorate shall rule on the admission or rejection
of the evidence. An appeal for reconsideration may be lodged against any de-
cision rejecting the examination of any of the evidence requested by the eco-
nomic agents under investigation, which must be submitted in writing within
ten (10) business days following notification of the decision rejecting the evi-
dence. If one of the economic agents under investigation files an appeal for
reconsideration, the evidence will not be taken until that appeal has been re-
solved.

Within ten (10) business days after the completion of the evidence requested
by the economic agents under investigation, the Directorate may order the tak-
ing of other evidence to better resolve the matter. In the case of restrictive prac-
tices by economic agents carrying out activities in a sector subject to regula-
tions contained in special provisions, the Directorate may request the non-
binding opinion of the regulatory authority of that sector on those points that
the Directorate considers necessary to better resolve the matter.

In its request, the Directorate shall specify to the regulatory authority the time
limit within which it must answer and the specific issue on which it must issue
its opinion.

Once the evidence period or the gathering of other evidence to better resolve
the matter has concluded, the Directorate shall issue a decision setting the date
and time of the oral hearing at which the economic agents under investigation,
the Superintendent, and the intervening third party, if any, shall orally present
their final arguments. This decision shall be notified within three (3) days of be-
ing issued.
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10) The oral hearing may only be held in the presence of all the Directors. The di-
rectors may ask clarifying questions during each of the interventions of the eco-
nomic agents under investigation, the Superintendent, and the intervening
third party, if any. The procedure for the oral hearing shall be set forth in the
regulations of this Act. The Superintendent shall be the first to speak, followed
by the economic agents under investigation and, finally, if any, the intervening

third party.

11) Once the oral hearing has been held, the file shall be assigned to one of the
directors, in accordance with the procedure established in the regulations,
who shall be required to submit a proposal for final decision to the Directorate
for approval or modification. In the event of modification, the proposing direc-
tor shall incorporate into the proposal the modifications or corrections sug-
gested by the Directorate and approved by the majority of its members.

12) The Directorate shall evaluate the evidence in accordance with the rules of
sound judicial discretion?, assessing jointly the direct, indirect, and circum-
stantial evidence that appears in the proceedings.

Article 85. Administrative decision. The Directorate shall, within a period not ex-
ceeding thirty (30) days from the date of the oral hearing, issue its final decision, which
must be notified within three (3) days of its issuance.

In the final decision, the Directorate shall clearly and precisely indicate the existence
or non-existence of the fact, the means of evidence that allow it to be proven, and the
responsibility of the economic agent or agents subject to the administrative proceed-
ing. If a penalty is imposed, the Directorate shall indicate in the final decision the pa-
rameters on which the amount of the financial penalty imposed is based.

An appeal for reconsideration may be filed against the final decision, which must be

submitted in writing within ten (10) business days of its notification.

SECTION I
BENEFIT OF EXEMPTION OR REDUCTION OF PENALTIES

2 Editor’s note: We have translated “sana critica razonada’ as “sound judicial discretion” following Alvaro Pal, who
explains: “Sana critica is a system for evaluating the weight of evidence whereby a court or tribunal is not con-
strained by the evidentiary rules of legal proof, but must judge in accordance with the rules of logic and experi-
ence, and state the grounds for its evaluation”, considering that “This translation of the concept sana critica illus-
trates best the content of this notion” ('Sana critica: The System for Weighing Evidence Utilized by the Inter-Amer-
ican Court of Human Rights’, Buffalo Human Rights Law Review, Vol.18, 2012, p. 193,194, footnote 4).
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Article 86. Early termination of administrative proceedings. An economic agent
subject to an investigation procedure for relative anti-competitive practices and irreg-
ular concentrations may, before the decision corresponding to the previous article is
issued, avail itself of the benefit of exemption or reduction of penalties established in
this Act. The decision to avail oneself of the benefit of exemption or reduction of pen-
alties does not imply acceptance of liability on the part of the agent under investiga-
tion.

An economic agent who wishes to avail itself of the benefit of exemption or reduction
of penalties in accordance with the provisions of this chapter may request such ben-
efit by means of a written application to the Superintendency in which:

1. It undertakes to suspend, suppress, or correct the corresponding practice to
restore the process of free competition; and,

2. Proves, inthe opinion of the Superintendency, that the proposed measures are
legally and economically viable and suitable for preventing or, where appro-
priate, eliminating the anti-competitive practice under investigation, indicat-
ing the deadlines and terms for verification.

The regulations shall establish the deadlines and procedures for processing this re-
quest, as well as for any hearings that may be necessary if the economic agent subject
to the investigation submits the corresponding clarifications.

Article 87. Scope of benefits. In the case of anti-competitive practices and irregular
concentrations, the Directorate may, at its discretion and depending on the circum-
stances of the case, grant the following benefits of exemption or reduction of penal-
ties:

1) Total or partial exemption from the penalties that would otherwise apply to the
economic agent; or,

2) Reduction of the fine that would otherwise apply to the economic agent, be-
tween a minimum of fifty percent (50%) and a maximum of seventy-five per-
cent (75%) of said fine.

Article 88. Acceptance. The economic agent who has been granted the benefit of
exemption or reduction of penalties must expressly accept the final decision and pay
the reduced fine within the time limits established in the regulations.
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If the economic agent in question does not expressly accept the final decision or pay
the reduced fine within the indicated period, the suspended proceedings shall be re-
sumed ex officio by the Superintendent within a period established by the regulations.

Article 89. Limit on the benefit. The economic agent subject to an investigation pro-
cedure may request to avail itself of the benefit of exemption or reduction of penalties
when there is no recidivism in the commission of anti-competitive practices or irreg-
ular concentrations. The declaration to avail oneself of the benefit of exemption or
reduction of penalties does not imply acceptance of responsibility on the part of the
agent under investigation.

Article 90. Falsehood. The economic agent or individual who seeks to avail them-
selves of the benefits of exemption or reduction of penalties based on false evidence
shall be liable in accordance with the provisions of the Criminal Code and shall also
be liable for any damages caused.

Article 91. Reduction of fines for consenting decisions. If the economic agent ac-
cepts the final decision imposing penalties and measures and expressly waives the
right to file a specialized administrative judicial review against said decision, the Su-
perintendency shall grant a reduction of thirty-five percent (35%) of the fine imposed.
The economic agent interested in obtaining the benefit of areduction in the fine must,
within a maximum period of ten business days after being notified of the final deci-
sion, request said benefit in writing, expressly stating the acceptance and waiver re-
ferred to in this article. If the request complies with the conditions and requirements
established in this Act, the Directorate shall issue a decision granting the reduction
benefit provided for in this article and setting a period of five business days for the
economic agent to make the corresponding payment. If the economic agent does not
make the payment within the established period, the benefit shall be revoked as of
right without the need for a further decision by the Directorate.

SECTION 111
MEANS FOR CHALLENGING DECISIONS

Article 92. Appeals for reconsideration and revocation. Appeals for reconsideration
and revocation may be filed against decisions issued by the Superintendency author-
ities, as applicable, under the conditions and within the time limits set forth in Decree
Number 119-96 of the Congress of the Republic, Administrative Litigation Act.

Article 93. Court of Administrative Litigation. The Court of Administrative Litigation
in matters of competition shall have exclusive jurisdiction over such matters. The filing
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of a contentious proceeding in matters of competition shall have suspensive effect, to
prevent irreparable damage to the market, consumers, the parties, or the country’s
economy.

Such proceedings shall be conducted under the conditions and within the time limits
set forth in Decree Number 119-96 of the Congress of the Republic, Administrative
Litigation Act.

Article 94. Specialization. The Court of Administrative Litigation specializing in com-
petition matters shall be composed of the number of chambers?? that the Supreme
Court of Justice deems appropriate, in view of the specialization in the subject matter
of this Act. To this end, the Judiciary Branch, through the Supreme Court of Justice,
shall create specialized chambers on competition law and economic law.

The justices who make up the Administrative Litigation Chambers referred to in this

article shall have specialization or experience in matters of competition and eco-
nomic law.

TITLE IV
INFRINGEMENTS, PENALTIES, MEASURES, AND STATUTE OF LIMITATIONS

CHAPTER |
INFRINGEMENTS AND PENALTIES
Article 95. Infringements. The following constitute infringements of this Act:
1) Engaging in or committing anti-competitive practices.
2) Engagingin or committing an irregular concentration.

3) Failing to request authorization for concentrations carried out when they ex-
ceed the established thresholds.

22 kditor’s note: The Court of Administrative Litigation (7ribunal de lo Contencioso Administrativo) is a specialized
court created by the Guatemalan Constitution, as part of the Judiciary Branch, to review administrative acts and
decisions. Itis divided (by ordinary legislation and as designated by the Supreme Court) into different chambers,
some focusing on specific areas under Administrative Law, such as taxation. Thus, the Competition Act does not
properly create a specialized Court of Administrative Litigation (as it cannot amend the Constitution) but orders
the creation of specialized chambers within the already-existing Court. Although the Act’s language is constitu-
tionally inaccurate, we have translated it as it appears.
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4) Failing to comply with the conditions established in a concentration authori-
zation.

5) Authorizing acts or documents, within or outside the Republic, that formalize
a concentration, when it has not been previously authorized by the Superin-
tendency in accordance with this Act.

6) Refusal to cooperate in visits or to provide the information and documenta-
tion required by the Superintendency in accordance with this Act.

7)  Failure to comply with the measures imposed in the final resolution.

8) Failure to comply with the obligation to report an anti-competitive practice
or a concentration, as established in this Act.

Article 96. Penalties. The penalties for infringements of this Act consist of:
1) Fines; and,
2) Publication of the final decision imposing the penalties and measures.

Article 97. Fines. A fine of up to two hundred thousand (200,000) non-agricultural
minimum daily wages shall be imposed on any economic agent who engages in ab-
solute anti-competitive practices.

A fine of up to one hundred thousand (100,000) non-agricultural minimum daily
wages shall be imposed on any economic agent who engages in relative anti-compet-
itive practices.

The economic agent subject to penalties shall have the obligation to pay the fine as
soon as the final judgment with the authority of res judicata is pronounced by the rel-
evant court.

Complainants whose petitions or complaints are declared inadmissible because they
are manifestly false or notoriously frivolous shall also be punished with a fine of up to
two hundred thousand (200,000) non-agricultural minimum daily wages.

In imposing fines and penalties, the elements for determining the seriousness of the
infringement contemplated in this Act shall be considered, and it shall be taken into
account that the fine and penalty imposed do not end up reducing competition in the
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relevant market by compromising the economic viability of the penalized economic
agent, in accordance with the principle of ability to pay. To assess the ability to pay,
the Superintendency of Tax Administration shall provide the Superintendency with
information on the economic agent.

Failure to pay the fine or payment made after the deadline established for that pur-
pose shall give rise to the obligation to pay interest calculated based on the weighted
average of the lending rates of the banks in the system, according to publications by
the Bank of Guatemala.

CHAPTER 1l
ENFORCEMENT MEASURES

Article 98. Enforcement measures. For the effective performance of the functions as-
signed to it by this Act, the Superintendency shall issue a request for information it
deems necessary to determine the existence of anti-competitive practices. In the
event of a refusal to cooperate in accordance with the provisions of this Act, the Su-
perintendency shall request a competent judge to issue a warning to the person re-
quired to the economic agent?,

Article 99. Definitive measures. When appropriate, the Directorate of the Superin-
tendency shall instruct the Superintendent to request a civil trial judge to take the fol-

lowing measures:

1) The correction or cessation of anti-competitive practices within a specified
period; and,

2)  The partial or total deconcentration of an irregular concentration, through
the termination of control, as defined in this Act, within a specified period.

To comply with said measures, a reasonable period shall be set, considering:
1) The nature of the economic agent’s business;

2) Notundermining the efficiency of the productive activity or marketing of the
product or service in question; and,

2 Editor’s note: The original reads “/a Superintendencia solicitard a un juez competente que aperciba a la persona
requerida al agente economico’. This unusual wording may have been an error. We have translated it as it appears.
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3) Notcausingdetrimentto the benefit of the consumer, the user, or the national
economy.

CHAPTERIII
SUBJECTS AND CRITERIA

Article 100. Subjects of penalties and measures. The following shall be subject to
the penalties, measures, and infringements imposed by the Directorate of the Super-
intendency:

1) Economic agents who engage in, contribute to, induce, or promote anti-
competitive practices.

2) Economic agents who engage in an irregular concentration in accordance
with this Act.
3) Economic agents who refuse to cooperate on visits or to provide the infor-

mation and documentation required by the Superintendency in accord-
ance with this Act.

Article 101. Criteria. When imposing penalties and measures, the following elements
shall be considered in determining the seriousness of the infringement:

1) The damage caused.

2) The effect on third parties.

3) Evidence of intent.

4) The duration of the anti-competitive practice.

5) The size of the market or markets affected.

6) The offender’s share of the market or markets affected.

7) The economic capacity of the offender for the purpose of avoiding the impo-
sition of confiscatory fines.
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8) Recidivism.

Article 102. Recidivism. An economic agent or individual is considered a repeat of-
fender when:

1) Having committed an infringement that has been previously penalized, they
carry out another action of the same nature that is prohibited by this Act.

2) At the beginning of the second or subsequent proceedings, there is a final
and binding decision.

3) No more than four years have elapsed between the final and binding deci-
sion referred to in subsection 1 of this article and the commencement of pro-
ceedings for another action of the same nature.

CHAPTER IV
PAYMENT OF FINES AND INTEREST

Article 103. Payment of fines. Fines imposed by the Superintendency in accordance
with this Act must be paid within a maximum period of ten business days from the
date on which the final decision of the Directorate becomes final.

Article 104. Default interest. Fines that have not been paid within the time limits es-
tablished in this Act shall accrue default interest at the rate of interest in favor of the
Treasury, which for tax purposes is determined in accordance with the Tax Code and
the Organic Act of the Superintendency of Tax Administration, calculated from the
date on which payment was due until the date on which it is made.

Article 105. Allocation of fines and interest. The proceeds from fines imposed by the
Superintendency, as well as default interest, are considered non-tax revenue of the
State and shall be allocated to the Common Fund-Single National Account.

Article 106. Payment agreements. The Superintendency may grant facilities to eco-
nomic agents for the payment of fines, for up to a maximum of eighteen months, if
they so request.

The amount of the fines and other surcharges generated must be guaranteed in the
payment agreement signed between the economic agent or its legal representative
and the Superintendency, in which there is a risk, and it shall constitute sufficient en-
forceable title for the judicial collection of the outstanding debt.
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Risk exists in cases where the economic agent has failed to comply, during the previ-
ous four years, with another payment agreement signed with the Superintendency or
when there is a coercive economic procedure?* against them.

Article 107. Transfer of funds. For the purposes of the previous article, the Superin-
tendency shall transfer to the specific accounts indicated by the Ministry of Public Fi-
nance, within the first five days of each month, the funds it has received in fines and
default interest during the immediately preceding calendar month.

TITLEV
AMENDMENTS AND REPEALS

Article 108. The heading of Title Il of Book Il of the Commercial Code of Guatemala,
contained in Decree Number 2-70 of the Congress of the Republic and its amend-
ments, is amended to read as follows:

“TITLE Il
UNFAIR COMPETITION”

Article 109. Subsection c) is added to section 3 of Article 363 of Decree Number 2-70

of the Congress of the Republic and its amendments, Commercial Code, to read as

follows:

“c)  Providing goods or services without the rights granted by the
holder of the right, without prejudice to the corresponding civil
and criminal actions.”

Article 110. Consumer and User Protection Act. Subsection f) of Article 16 of the
Consumer and User Protection Act, contained in Decree Number 06-2003 of the
Congress of the Republic, is amended to read as follows:

“f)  Hoarding, speculation, or shortage of essential or basic products
for the purpose of causing their prices to rise. Such conduct shall

24 Editor’s note: A coercive economic procedure (“ procedimiento economico coactivo”) is a judicial action to col-
lect unpaid taxes or other debts to the State, municipalities or public entities, carried out before specialized courts
through specific legal procedures. It does not refer to any private action seeking payment, such as civil foreclosure.
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be punished in accordance with the Criminal Code and other
applicable laws.”

Article 111. State Procurement Act. Article 25 of the State Procurement Act, Decree
Number 57-92 of the Congress of the Republic, is amended to read as follows:

“Article 25. Submission of a single bid per person. Each individual or
legal entity, national or foreign, may submit only one bid. Under no cir-
cumstances shall a participant be allowed to represent more than one
bidder. Anyone acting on their own behalf may not participate on be-
half of a third party. If collusion between bidders is determined to exist,
the bids involved shall be rejected, without prejudice to the adoption
of measures determined by law in matters of competition.”

Article 112. Executive Branch Act. Subsection a) of Article 32 of the Executive Branch

Act, Decree Number 114-97 of the Congress of the Republic, is amended to read as

follows:

“a)  Formulate and execute, within the current legal framework, pol-
icies for consumer protection and legal repression of unfair com-
petition;”

Article 113. Act Regulating the Use and Reception of Satellite Signals and their Dis-
tribution by Cable. Subsection “j” of Article 9 of Decree Number 41-92 of the Con-
gress of the Republic is amended to read as follows:

“I) The operation of the cable system shall not interfere in any way
with the reception of television signals broadcast in the same ser-
vice area.

Signals from open channels that are in use or administered by
State institutions and agencies shall be distributed in their en-
tirety, at no cost, without mutilation or cuts of any kind.

UHF and VHF channels belonging to State agencies or institu-
tions shall be retransmitted on the same channel number that
identifies them.”

Article 114. Express repeal. The following are repealed:

1) Article 361 of the Commercial Code of Guatemala, Decree Number 2-70 of
the Congress of the Republic and its amendments;
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2) Articles 340 and 341 of the Criminal Code, Decree Number17-73 of the Con-
gress of the Republic and its amendments; and,

3) Article 25 Bis of the State Procurement Act, Decree Number 57-92 of the Con-
gress of the Republic, added by Article 14 of Decree Number 9-2015 of the
Congress of the Repubilic.

TITLE VI
FINAL AND TRANSITIONAL PROVISIONS

Article T15. First Directorate and first Superintendent. For the appointment of the
first Directorate, the appointing authorities referred to in Article 30 shall have a maxi-
mum period of one hundred and twenty (120) days from the effective date of this arti-
cle. The persons appointed shall take office immediately.

For the first Directorate, the directors appointed by the Monetary Board shall termi-
nate their functions at the end of their second year in office; those appointed by the
President of the Republic shall terminate their functions at the end of their fourth year
in office; those appointed by the Congress of the Republic shall terminate their func-
tions at the end of their sixth year in office. All may be reelected for one additional
term.

The first Superintendent shall be appointed by the Directorate within a period not ex-
ceeding one hundred twenty (120) days from the date of the Directorate’s formation.
The first Superintendent shall be selected from the lists of the six best-qualified candi-
dates nominated by the entities described in subsections 1 to 3 of Article 30 of this
Act. The Directorate shall define how it will proceed to elect the first Superintendent.

Article 116. Organization of the Superintendency of Competition. Within one year
from taking office, the Superintendent shall organize, evaluate, establish, and imple-
ment the procedures and systems necessary for operation, as well as dissemination,
education, and training for the application of this Act.

Article 117. Regulation. The regulation for the implementation of this Act shall enter
into force no later than one year after the effective date of this article. The Directorate
of the Superintendency shall be responsible for drafting the regulation for this Act.
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Article 118. Budget. While the Superintendency approves its first income and ex-
penditure budget in accordance with this Act, the Ministry of Public Finance shall al-
locate a one-time amount of Twenty Million Quetzals (Q.20,000,000.00) to the Su-
perintendency, within the regular income and expenditure budget for the fiscal year
from January to December 2025, which shall be used for the Superintendency’s or-
ganizational and operating expenses.

These funds shall be transferred to the Superintendency’s specific account at its re-
quest.

For subsequent fiscal periods, an annual contribution to the Superintendency is es-
tablished, which may not be less than four percent (4%) of the Administration Ex-
penditure Budget allocated annually to the Ministry of Economy.

The financial balances presented at the end of each fiscal year shall form part of the
Superintendency’s exclusive capital, and their use and execution shall remain un-

changed.

Article 119. Simplification and digitization. The Superintendency is subject to the ob-
ligations arising from Decree Number 5-2021 of the Congress of the Republic, Act for
the Simplification of Administrative Requirements and Procedures. For the Superin-
tendency, the deadlines established in Articles 40 and 41 of said Act shall be counted
from the effective date of this Act.

Article 120. Report on existing competition regulations. The Superintendency shall
prepare a report indicating, in its opinion, the reforms or repeals of laws, resolutions,
regulations, ministerial agreements, governmental agreements, and municipal agree-
ments necessary to comply with the provisions of the Competition Act, which shall be
submitted to the Executive Branch and the Legislative Branch, as well as to decentral-
ized and autonomous entities, the competent authorities of the different institutions,
within a period not exceeding two years from the date of its preparation.

The Superintendency shall recommend to the Executive Branch a proposed bill to
amend all laws contrary to the provisions contained in this Act, within a period not
exceeding two years from the date of inauguration of the first Superintendent.

Article 121. Effective date. This Decree was declared a matter of national urgency, ap-
proved in a single debate and in its entirety with the favorable vote of two-thirds of
the total number of representatives that make up the Congress of the Republic, in ac-
cordance with Article 134 of the Political Constitution of the Republic of Guatemala;
it shall enter into force as follows:
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a) AsofJanuaryl,2025, Chapter|(General Provisions) and Chapter IV (Promotion
of Free Competition) of Title | (General Provisions, Promotion and Defense of
Competition); as well as all the Chapters that make up Titles 1l (Superintend-
ency of Competition), V (Amendments and Repeals) and VI (Final and Transi-
tional Provisions).

b) Two years after its publication in the Official Bulletin®, Chapter Il (Defense of
Free Competition) and Chapter Il (Economic Concentrations) of Title | (Gen-
eral Provisions, Promotion and Defense of Competition); Title Il (Administra-
tive Procedure) and Title IV (Infringements, Penalties, Measures, and Statute of
Limitations).

c) All articles of this Decree shall comply with the provisions of Article 15 of the
Political Constitution of the Republic of Guatemala?®.

% Editor’s note: The Competition Act was published in the Official Bulletin (Diario de Centro América) on Decem-
ber 9th, 2024.

26 Editor’s note: This article states: “The law does not have retroactive effect, except in criminal matters when it
favors the defendant.”
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FORWARD TO THE EXECUTIVE BRANCH FOR ITS SANCTION, PROMULGATION
AND PUBLICATION.

ISSUED IN THE PALACE OF THE LEGISLATIVE BRANCH, IN GUATEMALA CITY, ON
NOVEMBER TWENTIETH OF TWO THOUSAND TWENTY-FOUR.

DARWIN ALBERTO LUCAS PAZ
ACTING SPEAKER

RAUL ANTONIO SOLORZANO QUEVEDO SONIA MARINA GUTIERREZ RAGUAY
SECRETARY SECRETARY

NATIONAL PALACE: Guatemala, December fifth of the year two thousand twenty-
four.

PUBLISH AND COMPLY

AREVALO DE LEON

Adriana Gabriela Garcia Pacheco Lic. Juan Gerardo Guerrero Garnica
Minister of Economy SECRETARY-GENERAL
OF THE PRESIDENCY OF THE REPUBLIC



